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or be disclosed only in a designated 
way.

§ 4.1133 Sequence and timing of dis-
covery. 

Unless the administrative law judge 
upon motion, for the convenience of 
parties and witnesses and in the inter-
ests of justice, orders otherwise, meth-
ods of discovery may be used in any se-
quence and the fact that a party is con-
ducting discovery, whether by deposi-
tion or otherwise, shall not operate to 
delay any other party’s discovery.

§ 4.1134 Supplementation of responses. 
A party who has responded to a re-

quest for discovery with a response 
that was complete when made is under 
no duty to supplement his response to 
include information thereafter ac-
quired, except as follows— 

(a) A party is under a duty to supple-
ment timely his response with respect 
to any question directly addressed to— 

(1) The identity and location of per-
sons having knowledge of discoverable 
matters; and 

(2) The identity of each person ex-
pected to be called as an expert witness 
at the hearing, the subject matter on 
which he is expected to testify and the 
substance of his testimony. 

(b) A party is under a duty to amend 
timely a prior response if he later ob-
tains information upon the basis of 
which— 

(1) He knows the response was incor-
rect when made; or 

(2) He knows that the response 
though correct when made is no longer 
true and the circumstances are such 
that a failure to amend the response is 
in substance a knowing concealment. 

(c) A duty to supplement responses 
may be imposed by order of the admin-
istrative law judge or agreement of the 
parties.

§ 4.1135 Motion to compel discovery. 
(a) If a deponent fails to answer a 

question propounded, or a party upon 
whom a request is made pursuant to 
§ 4.1140, or a party upon whom answers 
to interrogatories are served fails to 
adequately respond or objects to the 
request, or any part thereof, or fails to 
permit inspection as requested, the dis-
covering party may move the adminis-

trative law judge for an order compel-
ling a response or inspection in accord-
ance with the request. 

(b) The motion shall set forth— 
(1) The nature of the questions or re-

quest; 
(2) The response or objection of the 

party upon whom the request was 
served; and 

(3) Arguments in support of the mo-
tion. 

(c) For purposes of this section, an 
evasive answer or incomplete answer or 
response shall be treated as a failure to 
answer or respond. 

(d) In ruling on a motion made pursu-
ant to this section, the administrative 
law judge may make such a protective 
order as he is authorized to make on a 
motion made pursuant to § 4.1132(d).

§ 4.1136 Failure to comply with orders 
compelling discovery. 

If a party or an officer, director, or 
other agent of a party fails to obey an 
order to provide or permit discovery, 
the administrative law judge before 
whom the action is pending may make 
such orders in regard to the failure as 
are just, including but not limited to 
the following— 

(a) An order that the matters sought 
to be discovered or any other des-
ignated facts shall be taken to be es-
tablished for the purposes of the action 
in accordance with the claim of the 
party obtaining the order; 

(b) An order refusing to allow the dis-
obedient party to support or oppose 
designated claims or defenses, or pro-
hibiting him from introducing des-
ignated matters into evidence; or 

(c) An order striking out pleadings or 
parts thereof, or staying further pro-
ceedings until the order is obeyed, or 
dismissing the action or proceeding or 
any part thereof, or rendering a judg-
ment by default against the disobe-
dient party.

§ 4.1137 Depositions upon oral exam-
ination or upon written questions. 

(a) Any party desiring to take the 
testimony of any other party or other 
person by deposition upon oral exam-
ination or written questions shall, 
without leave of the administrative 
law judge, give reasonable notice in 
writing to every other party, to the
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person to be examined and to the ad-
ministrative law judge of— 

(1) The proposed time and place of 
taking the deposition; 

(2) The name and address of each per-
son to be examined, if known, or if the 
name is not known, a general descrip-
tion sufficient to identify him or the 
particular group or class to which he 
belongs; 

(3) The matter upon which each per-
son will be examined; and 

(4) The name or descriptive title and 
address of the officer before whom the 
deposition is to be taken. 

(b) A deposition may be taken before 
any officer authorized to administer 
oaths by the laws of the United States 
or of the place where the examination 
is held. 

(c) The actual taking of the deposi-
tion shall proceed as follows— 

(1) The deposition shall be on the 
record; 

(2) The officer before whom the depo-
sition is to be taken shall put the wit-
ness on oath or affirmation; 

(3) Examination and cross-examina-
tion shall proceed as at a hearing; 

(4) All objections made at the time of 
the examination shall be noted by the 
officer upon the deposition; 

(5) The officer shall not rule on objec-
tions to the evidence, but evidence ob-
jected to shall be taken subject to the 
objections. 

(d) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature, unless examination 
and signature is waived by the depo-
nent. The officer shall certify the depo-
sition or, if the deposition is not signed 
by the deponent, shall certify the rea-
sons for the failure to sign. 

(e) Where the deposition is to be 
taken upon written questions, the 
party taking the deposition shall serve 
a copy of the questions, showing each 
question separately and consecutively 
numbered, on every other party with a 
notice stating the name and address of 
the person who is to answer them, and 
the name, description, title, and ad-
dress of the officer before whom they 
are to be taken. Within 30 days after 
service, any other party may serve 
cross-questions. The questions, cross-
questions, and answers shall be re-

corded and signed, and the deposition 
certified, as in the case of a deposition 
on oral examination. 

(f) A deposition will not become a 
part of the record in the hearing unless 
received in evidence. If only part of a 
deposition is offered in evidence by a 
party, any other party may introduce 
any other parts. 

(g) A deponent whose deposition is 
taken and the officer taking a deposi-
tion shall be entitled to the same fees 
as are paid for like services in the dis-
trict courts of the United States, to be 
paid by the party at whose instance the 
deposition is taken. 

(h) The deponent may be accom-
panied, represented, and advised by 
legal counsel.

§ 4.1138 Use of depositions. 

At the hearing, any part or all of a 
deposition, so far as admissible, may be 
used against any party who was 
present or represented at the taking of 
the deposition, or who had reasonable 
notice thereof, in accordance with any 
of the following provisions— 

(a) Any deposition may be used by 
any party for the purpose of contra-
dicting or impeaching the testimony of 
a deponent as a witness; 

(b) The deposition of a party or of 
anyone who at the time of taking the 
deposition was an officer, director, or 
managing agent or a person designated 
to testify on behalf of a public or pri-
vate corporation, partnership, or asso-
ciation or governmental agency which 
is a party may be used by an adverse 
party for any purpose; or 

(c) The deposition of a witness, 
whether or not a party, may be used by 
a party for any purpose if the adminis-
trative law judge finds that— 

(1) The witness is dead; 
(2) The witness is at a distance great-

er than 100 miles from the place of 
hearing, or is outside the United 
States, unless it appears that the ab-
sence of the witness was procured by 
the party offering the deposition; 

(3) The witness is unable to attend or 
testify because of age, illness, infir-
mity, or imprisonment; 

(4) The party offering the deposition 
has been unable to procure the attend-
ance of the witness by subpoena; or
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